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1 . Claims 12-14 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

In claim 12, lines 6-7, "adapted to for creating..." is grammatically incorrect. 

Claim 12 appears to be misdescriptive since the specification and the original 
disclosure discloses the modified end lying at the opposite end of the opener from the 
wedge-shaped head. Consequently, it is not clear as to the structure of "a wedge- 
shaped head attached to the modified end and protruding from the modified end 
generally in the same direction as the hook", in view of the specification and drawings. 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 1-3, 6-7, 12 and 19-21 are rejected under 35 U.S.C. 102(b) as being 
clearly anticipated by Kaskouras. 

Kaskouras discloses a wedge shaped head as broadly claimed by applicant. 
Kaskouras discloses the subject matter of claim 12, as best understood. 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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5. Claims 9-1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kaskouras in view of Allen Sr. 

Kaskouras disclose all of the claimed subject matter except for the opener being 
made of metal, plastic or a composite. Allen Sr. discloses an opener which may be 
made out of metal, plastic or a composite. It would have been obvious to one having 
ordinary skill in the art to form the opener of Kaskouras in view of Allen Sr. out of metal, 
plastic or a composite as such are obvious equivalents as taught by Allen Sr. 

6. Claims 13-14 are rejected under 35 U.S.C. 102(b) as being clearly anticipated by 
Kaskouras. 

Claims 13-14 appear to be product by process claims. In accordance with MPEP 

2113: 

21 13 [R-1] Product-by-Process Claims 

PRODUCT-BY-PROCESS CLAIMS ARE NOT LIMITED TO THE 
MANIPULATIONS OF THE RECITED STEPS, ONLY THE STRUCTURE 
IMPLIED BY THE STEPS 

"[E]ven though product-by-process claims are limited by and defined by the process, 
determination of patentability is based on the product itself. The patentability of a product 
does not depend on its method of production. If the product in the product-by-process 
claim is the same as or obvious from a product of the prior art, the claim is unpatentable 
even though the prior product was made by a different process." In re Thorpe, 777 
F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 1985) (citations omitted) (Claim was 
directed to a novolac color developer. 

It would have been obvious to one having ordinary skill in the art to form the 
device of Kaskouras by welding, gluing, and/or straightening as such are old and well 
known methods of forming hand tools. 
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7. Claim 5 is objected to as being dependent upon a rejected base claim, but would 
be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. 

8. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

9. Applicant's arguments filed December 5, 2005 have been fully considered but 
they are not persuasive. 

Kaskouras discloses a wedge-shaped head having a first surface, a second 
surface, and an intersecting edge defined by the first and second surfaces (see 



figure 4), below: 
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Kaskouras discloses a hook extending from the length of rigid material proximate 
to the wedge-shaped head, the hook being configured to engage a portion of a rim of a 
flip-top can such that when the flip-top can opener is pivoted about the portion of the 
rim, the intersecting edge engages a lid of the can in a manner that substantially 
removes a portion of the lid of the can disposed between an opening and the rim, 
wherein a fluid in the can flows through an enlarged opening of the can as shown in 
figures 2 and 8, below: 




Application/Control Number: 10/648,423 



Art Unit: 3723 



Page 6 



can rim 




A recitation of the intended use of the claimed invention must result in a 
structural difference between the claimed invention and the prior art in order to 
patentably distinguish the claimed invention from the prior art. If the prior art structure is 
capable of performing the intended use, then it meets the claim. Note that the hook of 
Kaskouras is capable of engaging a "flip-top" can. 

1 0. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Debra S. Meislin whose telephone number is 571 272- 
4487. The examiner can normally be reached on M-F, alt. Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joseph Hail can be reached on 571 272 4485. The fax phone number for 
the organization where this application or proceeding is assigned is 571 273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). 




Debra S Meislin 
Primary Examiner 
Art Unit 3723 



February 6, 2006 



